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PROPOSED  EXECUTIVE  ORDER 

Improving  Government  Regulations 


AGENCY:  The  President. 

ACTION:  Proposed  Executive  Order. 

SUMMARY:  This  draft  Executive  Order  outlines  the  Administration’s  plan  for 
improving  the  Federal  regulatory  process,  a  goal  stated  by  the  President  early  in  his 
Administration. 

The  President  issues  this  Executive  Order  in  draft  form  to  solicit  public  com¬ 
ment  on  the  proposed  procedures  for  issuing  new  regulations  and  revising  or 
eliminating  current  regulations. 

D.\TES:  Comments  must  be  received  on  or  before  December  18,  1977. 

ADDRESSES: 

Mail  commejits  to: 

Wayne  G.  CJranquist 
.\ssociate  Director  for  Management 
and  Regulatory  Policy 
Office  of  Management  and  Budget 
Washington.  D.C.  20503 
Ciominents  available  for  inspection: 

Office  of  the  Federal  Register 
Room  8401 
1100  L  St.,  NW. 

Washington,  D.C. 

Monday-Friday,  8:45  a.m.  to  5:15  p.m. 

FOR  FURTHER  INFORM.\TION: 

Stanley  E.  Morris 
Deputy  Associate  Director 

Regulatory  Policy  and  Reports  Management  Division 
Office  of  Management  and  Budget 
Phone:  202-395-6176 

SUPPLEMENTARY  INFORM.-XTION:  President  Carter  is  committed  to  assuring 
that  Federal  regulations  are  as  effective,  reasonable,  and  understandable  as  possible. 
As  one  step  in  achieving -this  goal,  the  President  has  decided  to  issue  an  Executive 
Order  to  reform  the  process  by  which  agencies  develop  their  regulations. 

Too  often,  regulations  are  written  in  technical  or  legalistic  terms  which  are  not 
understood  by  those  who  must  comply  with  them.  They  are  sometimes  issued  without 
sufficient  understanding  of  their  consequences  by  agency  officials  and  without  adequate 
review  and  comment  from  other  Federal  agencies.  State  and  local  governments,  and 
the  general  public.  The  purpose  of  the  Executive  Order  would  be  to  increase  public 
and  governmental  participation  in  the  development  of  regulations,  to  pennit  effective 
oversight  of  regulations  by  agency  managers  and  to  improve  agency  analysis  and  aware¬ 
ness  of  the  consequences  of  their  regulations. 
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In  keeping  with  the  spirit  of  the  Executive  Order;  the  Administration  has 
decided  to  ask  for  public  comment  on  the  proposal.  In  addition  to  seeking  comments 
from  Departments  and  Agencies,  the  Office  of  Management  and  Budget  has  cir¬ 
culated  the  draft  to  congressional  committee  chairmen  and  ranking  minority  members 
and  to  several  interest  groups.  Based  on  the  comments  received  to  date,  the  Order 
has  been  revised  and  redrafted. 

.\  draft  Executive  Order  is  being  published  in  the  Federal  Register  for  the  first 
time  in  history  in  an  effort  to  seek  additional  comments  from  individuals,  organizations, 
and  state  and  local  governments.  Additional  comments  on  this  draft  are  also  solicited 
from  Federal  agencies. 

In  addition  to  general  comments,  particular  attention  is  directed  to  the  following 
questions: 

1.  Will  the  actions  required  of  the  agencies  help  to  achieve  more  reasonable 
regulations?  Will  the  Order  help  to  assure  a  more  open  process  for  developing 
Federal  regulations  and  more  opportunities  for  a  variety  of  viewpoints  to  be  con¬ 
sidered?  Would  you  expect  it  to  be  easier  to  participate  in  agency  decisionmaking 
based  on  these  new  requirements? 

Some  agencies  have  commented  that  the  Order  may  create  unnecessary’ 
delays  and  workload,  and  that  current  agency  practices  are  sufficient  to  ensure  adequate 
consideration  of  proposed  regulations.  Others  believe  that,  although  some  delay  could 
result  from  these  requirements,  these  changes  will  prodi'.ce  more  rational,  understand¬ 
able  regulations  and  that  the  result  would  be  an  overall  benefit  to  the  American  people. 
Regulations  issued  in  response  to  emergency  conditions  would  not  be  affected  since 
the  Administrative  Procedure  Act  already  includes  an  exemption  for  such  a  situation. 

2.  Should  the  procedures  outlined  in  the  Executive  Order  apply  to  the  independ¬ 
ent  regulatory  agencies?  Would  the  regulations  issued  by  those  agencies  benefit  from 
increased  public  participation  and  improved  agency  analysis  of  the  alternatives? 

Several  respondents  asked  for  clarification  as  to  whether  or  not  the  Order  applied 
to  the  independent  regulatory  agencies.  Therefore  we  are  seeking  public  comment 
on  this  question. 

3.  What  are  the  advantages  and  disadvantages  of  Including  regulations  govern¬ 
ing  financial  assistance  programs  in  the  coverage  of  the  Executive  Order?  Should 
the  process  for  developing  these  regulations  be  more  open  to  participation  by  State 
and  local  governments,  potential  individual  recipients,  etc.?  Should  these  regulations 
be  subject  to  the  same  scrutiny  as  rules  associated  with  Federal  regulatory  programs? 

Several  of  the  comments  received  on  the  earlier  draft  pointed  out  that  financial 
assistance  regulations  are  often  by  custom,  subjected  to  the  same  procedures  as  the  rules 
associated  with  Federal  regulatory  programs.  Moreover,  these  regulations  were  identi¬ 
fied  as  a  major  activity  of  the  Federal  Government  that  was  in  need  of  greater  public 
participation  and  more  careful  analysis.  The  need  for  more  effective  opportunities  for 
State  and  local  governments  to  comment  on  proposed  regulations  was  particularly 
stressed.  The  requirements  of  the  Order  complement  the  provisions  of  a  September  9, 
1977  Memorandum  from  the  President  to  the  Departments  and  Agencies  on  cutting 
red  tape  for  Federal  grant  recipients  and  are  designed  to  help  meet  the  needs  of  State 
and  local  governments.  Some  respondents  have  suggested  that  the  sections  of  the 
Executive  Order  providing  for  comment  and  review  of  proposed  regulations  may 
supersede  the  need  for  OMB  Circular  A-85  and  the  Circular  may,  therefore,  be 
rescinded  after  Issuance  of  this  Order.  If  A-85  is  rescinded,  a  Presidential  implementing 
memorandum  would  be  issued. 
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4.  What  criteria  should  be  used  to  determine  which  agency  regulations  would 
be  subjected  to  a  regulatory  analysis?  Do  the  criteria  in  the  draft  Order  provide 
adequate  guidance  to  agencies  in  making  this  determination?  Should  specific  dollar 
figures  be  added  to  the  criteria? 

The  regulatory  analysis  sections  of  the  Executive  Order  would  supersede  the 
Executive  Orders  requiring  an  economic  impact  statement  on  regulations  (E.O. 
11821  and  E.O.  11949).  In  the  past,  economic  impact  statements  were  generally 
developed  after  the  agency  had  selected  the  approach  it  would  use  in  designing  its 
regulations.  The  regulatory'  analysis,  on  the  other  hand,  is  intended  to  focus  on  the 
earlier  jwrtion  of  the  development  process  as  alternative  approaches  are  being  con¬ 
sidered.  The  analysis  we  are  seeking  is  not  merely  a  justification  for  a  particular 
regulation.  Instead  we  believe  it  should  be  an  integral  part  of  the  evaluation  of  pos¬ 
sible  alternative  approaches  to  address  the  problem. 

Several  different  criteria  have  been  suggested  regarding  when  a  regulatorv  anal¬ 
ysis  would  be  required : 

a.  A  single  major  cost  to  the  economy  criterion — either  without  a  particular 
dollar  amount  attached  or  with  the  $100  million  figure  currently  asso¬ 
ciated  with  economic  impact  statements. 

b.  A  major  cost  or  price  increase  to  a  single  industry,  level  of  government, 
geographic  region,  or  elements  of  the  population  criterion.  Suggestions 
have  included  cither  no  specific  numerical  guidelines  or  a  5-10%  figure 
for  individual  industries. 

c.  A  criterion  that  would  allow  the  head  of  an  agency  to  require  an  analysis 
of  any  regulation  for  any  reason  at  his  or  her  discretion. 

The  current  draft  includes  a  combination  of  these  criteria.  Comments  are  s|)ecifi- 
cally  solicited  on  preferences  for  the  criteria  to  be  Included  in  the  final  Order.  If  pos¬ 
sible,  discussion  of  stated  choices  should  include  consideration  of  what  the  criteria 
would  mean  to  Federal  assistance  regulation. 

W'ayne  G.  Granquist, 

Associate  Director  for 
Management  and  Regulatory  Policy. 


Executive  Order  Improving  Government  Regulations 

As  President  of  the  United  States,  I  direct  all  Federal  Departments  and  Agencies 
to  adopt  procedures  to  improve  existing  and  future  regulations. 

Section  1.  Policy.  Regulations  should  be  as  simple  and  clear  as  possible.  They 
should  achieve  legislative  goals  effectively  and  efficiently.  They  should  not  impose 
unnecessary  burdens  on  the  economy,  on  individuals,  on  public  or  private  organizations, 
or  on  State  and  local  governments. 

To  achieve  these  objectives,  regulations  should  be  developed  through  a  process 
which  ensures  that : 

(a)  the  need  for  and  purposes  of  the  regulation  are  clearly  established; 

(b)  heads  of  agencies  and  policy  officials  exercise  effective  oversight; 

(c)  opportunity  exists  for  early  participation  and  comment  by  other  Federal 
agencies.  State  and  local  governments,  businesses,  consumers,  and  other 
members  of  the  public ; 

(d)  meaningful  alternatives  are  considered  and  analyzed  before  the  regula¬ 
tion  is  issued ; 

(e)  compliance*  costs,  pajierwork  and  other  burdens  on  the  public  are 
minimized. 
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Sec.  2.  Coverage  and  Definitions.  This  Order  applies  to  significant  regulations  or 
sets  of  regulations  issued  by  Federal  Departments  and  Agencies  (referred  to  in  this 
Order  as  agencies)  under  the  rulemaking  provisions  of  the  Administrative  Procedure 
Act  (5  U.S.C.  553) .  It  also  applies  to  regulations  that  implement  a  financial  assistance 
program.  Each  agency  shall  determine  which  of  its  regulations  are  to  be  covered  by 
these  requirements.  The  heads  of  agencies  may  delegate  the  determination  to  a  senior 
policy  official  or  to  the  official  with  statutory  responsibility  for  a  regulatory  or  financial 
assistance  program.  In  determining  which  regulations  are  significant,  agencies  shall 
keep  in  mind  that  regulations  have  both  direct  and  indirect  effects.  They  shall  consider 
among  other  things:  (1)  the  compliance  and  reporting  requirements  likely  to  be  in¬ 
volved;  (2)  the  number  of  people  or  groups  affected;  (3)  the  type  and  number  of 
businesses  or  institutions  affected  by  the  regulation;  (4)  the  possible  impact  on  small 
businesses  and  on  competition;  (5)  the  relationship  of  the  regulations  to  those  of  other 
agencies;  (6)  the  impact  on  state  and  local  governments;  and  (7)  the  interest  and 
priorities  of  Congress. 

For  purposes  of  this  Order  the  public  is  defined  as  those  consumers,  large  and  small 
businesses,  interest  groups.  State  and  local  governments,  and  non-profit  institutions 
directly,  indirectly  or  administratively  subject  to  or  affected  by  the  regulation. 

Sec.  3.  Reform  of  the  Development  Process  for  Regulations,  Agencies  shall  review 
and  revise  their  procedures  for  developing  regulations.  Each  element  in  the  process  of 
developing,  analyzing,  reviewing,  and  issuing  a  regulation  shall  be  consistent  with  the 
policies  stated  in  this  Executive  Order. 

Wffiile  agencies  may  design  their  procedures  to  fit  their  own  needs,  agencies  shall 
provide,  at  a  minimum,  for  the  following  standard  elements: 

(a)  Semi-annual  Agenda  of  Regulations.  In  January  and  July  agencies  shall 
publish  in  the  Federal  Register  an  agenda  of  regulations.  At  a  mini¬ 
mum,  this  agenda  will  describe  in  general  terms  the  subject  areas  in 
which  significant  regulations  are  being  considered  by  the  agency  and  the 
status  of  pending  regulatory  proposals.  It  will  also  give  the  name  and 
telephone  number  of  a  knowledgeable  agency  official  to  ser\  e  as  a  point 
of  contact  and,  if  it  is  possible  to  determine,  state  whether  or  not  a 
regubtory  analysis  will  be  required. 

The  head  of  the  agency  shall  approve  the  agenda  before  publication 
in  the  Federal  Register.  Supplements  to  the  agenda  may  be  pub¬ 
lished  at  other  times  during  the  year  if  necessary,  but  agencies  should 
try  to  make  the  semi-annual  agendas  as  complete  as  possible. 

(b)  IVork  Plan.  As  a  preliminary  step  in  developing  a  regulation,  the  ageficy 
head  shall  be  provided  a  work  plan.  This  work  plan  will  be  an  internal 
paper  which  includes  the  following  information : 

( 1 )  the  problem  to  which  the  regulation  is  addressed ; 

( 2 )  the  objective  to  be  accomplished  by  the  regulation ; 

( 3 )  the  legal  authority  for  the  regulation ; 

(4)  the  name  of  the  individual  or  organizational  unit  with  primary 
responsibility  for  developing  the  regulation  and  the  accountable 
policy  official ; 

(5)  a  description  of  the  major  issues  to  be  considered  in  developing  the 
regulation  and  a  discussion  of  the  alternative  approaches  to  be 
explored  for  solving  the  problem ; 
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(6)  a  statement  of  whether  or  not  a  regulatory  analysis  is  likely  to  be 
required ; 

(7)  discussion  of  the  probable  reporting  requirements  that  may  be 
involved ; 

(8)  a  statement  of  how  and  when  the  public,  the  Congress,  and  other 
Federal  agencies  will  have  opportunities  to  participate  in  the 
development  of  the  regulation ; 

(9)  the  tentative  target  dates  for  completing  each  step  in  the  work 
plan. 

(c)  Opportunity  for  Public  Participation.  Agencies  shall  give  the  public 
an  early  and  meaningful  opportunity  to  participate  in  the  development 
of  agency  regulations.  Agencies  shall  obser\’e  the  requirements  for  public 
notice  established  in  5  U.S.C.  553  for  rulemaking  actions.  Agencies 
should  also  consider  these  procedures  for  regulations  associated  with 
financial  assistance  programs. 

In  addition,  agencies  should,  in  appropriate  circumstances,  provide 
a  clear,  concise  notice  of  proposed  regulations  to  publications  likely  to 
be  read  by  those  affected  and  to  the  extent  practical,  notify  interested 
parties  directly.  Agencies  may  also  publish  an  advance  notice  of  pro¬ 
posed  rulemaking  to  solicit  public  comments  and  suggestions  on  the 
contents  of  an  upcoming  notice  of  rulemaking  and  hold  open  confer¬ 
ences  where  a  discussion  among  interested  parties  would  help  to  narrow 
or  clarify  issues. 

(d)  Approval  of  Regulations.  The  head  of  each  agency,  or  the  official  with 
statutory  responsibility,  shall  approve  all  significant  regulations  before 
they  are  published  in  the  Federal  Register.  At  a  minimum,  the  agency 
head  or  the  official  with  statutory  responsibility  for  the  regulation, 
^ould: 

( 1 )  review  the  work  plan  and  determine  that  the  diract  and  indirect 
effects  of  the  regulation  have  been  adequately  eonsidered  and  that 
^.e  least  burdensome  of  the  acceptable  alternatives  has  been 
chosen ; 

(2)  determine  tliat  the  regulation  is  written  clearly  and  is  understand¬ 
able  to  those  subject  to  or  affected  by  its  provisions; 

(3)  assure  an  estimate  has  been  made  of  the  number  of  individuals 
and/or  organizations  that  will  be  subject  to  new  reporting  burdens 
or  recordkeeping  requirements ;  and 

(4)  determine  that  a  plan  for  evaluating  the  regulation  after  its  issuance 
has  been  developed. 

Sec.  4.  Regulatory  Analysis.  Some  of  the  regulations  identified  as  significant  may 
have  major  consequences  for  the  general  economy,  for  individual  Industries,  geographi¬ 
cal  regions,  levels  of  government,  or  specific  elements  of  the  population.  For  these 
regulations,  agencies  will  prepare  a  regulatory  analysis.  Such  an  analysis  will  involve 
a  careful  examination  of  alternative  approaches  early  in  the  decisionmaking  process. 
This  analysis  will  be  available  for  public  comment  at  the  time  the  proposed  regxila- 
tions  are  published  in  the  Federal  Register  to  assure  that  this  review  is  as  thorough 
and  productive  as  possible. 
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The  following  requirements  shall  govern  the  preparation  of  regulatory  analysed, 

^  (a)  Criteria.  Agency  heads  shall  establish  criteria  for  determining  which 

of  their  regulations  require  regulatory  analyses.  These  criteria  should 
provide  for  the  identification  of  regulations  which : 

( 1 )  could  produce  a  major  effect  on  the  general  economy  in  terms  of 
costs,  consumer  prices  or  production ; 

(2)  could  produce  a  major  increase  in  costs  or  prices  for  individual 
industries,  levels  of  government,  geographic  regions,  or  specific 
elements  of  the  population ; 

( 3 )  the  agency  head  determines  deserve  such  analysis. 

(b)  Procedures.  Agency  heads  shall  establish  procedures  for  developing  the 
regulatory  analysis  and  obtaining  public  comment. 

( 1 )  Each  regulatory  analysis  shall  contain  a  succinct  statement  of  the 
problem  necessitating  Federal  action,  the  major  alternative  ways 
of  dealing  with  the  problem  considered  by  the  agency;  an  analysis 
of  the  economic  consequences  of  the  proposed  regulation  and  major 
alternative  approaches  considered ;  and  an  assessment  of  the 
approach  selected  in  relation  to  other  alternatives. 

(2)  Agencies  shall  include  in  their  public  notices  of  proposed  rales  an 
explanation  of  the  regulatory  approach  which  has  been  selected 
or  a  short  description  of  the  other  feasible  alternatives  and  a  state¬ 
ment  announcing  the  availability  of  a  draft  regulatory  analysis  for 
public  review. 

(3)  Agencies  shall  prepare  a  final  regulatory  analysis  to  be  made  avail¬ 
able  wfien  the  final  regulations  are  published. 

In  view  of  these  guidelines.  Executive  Orders  11821  and  11949  are  revoked. 

Sec.  5.  Review  of  Existing  Regulations.  Agencies  shall  establish  a  process  which 
assures  periodic  review  of  existing  regulations  to  determine  whether  those  regulations 
achieve  the  policy  goals  in  Section  1.  This  process  shall  include,  at  a  minimum,  the 
standard  elements  for  developing  significant  new  regulations. 

In  determining  priorities  for  which  regulations  or  sets  of  regulations  shall  be 
reviewed,  agencies  shall  consider  the  following  criteria  in  addition  to  those  provided 
in  Section  3 : 

(a)  the  type  and  number  of  complaints  received  from  other  Federal  agen¬ 
cies,  State  and  local  governments,  and  the  public ; 

(b)  the  need  for  simplification  and  clarification ; 

( c )  the  potential  for  consolidating  overlapping  regulations ; 

(d)  the  need  for  eliminating  conflicts  and  inconsistencies  in  their  own 
regulations  or  those  of  other  agencies; 

( e)  the  length  of  time  since  the  regulation  has  been  evaluated ; 

(f)  the  continued  importance  of  the  problem  the  regulation  w'as  originally 
intended  to  solve. 
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The  schedule  for  reviewing  existing  regulations  shall  be  included  in  the  semi¬ 
annual  agendas  published  by  the  agencies. 

Sec.  6.  Implementation. 

(a)  Each  agency  shall  review  the  process  by  which  it  has  developed  regu¬ 
lations  in  the  past  and  design  the  necessary  changes  needed  to  achieve 
the  policies  in  Section  1  of  this  Order.  Each  agency  shall  prepare  a 
draft  report  settir^  forth  any  change  in  its  process  that  it  plans  to  make 
to  comply  with  this  Order  and  shall  include  discussion  of  the  agency’s 
criteria  for  preparation  of  a  regulatory  analysis.  By  February  15,  1978, 
each  agency  shall  submit  its  draft  report  to  the  Office  of  Management 
and  Budget  for  review  and  approval  and  shall  publish  information  on 
its  procedures  in  the  Federal  Register  for  comment. 

(b)  By  February  15,  1978,  each  agency  shall  submit  to  OMB  a  list  of  the 
regulations  selected  for  initial  review  in  accordance  with  Section  5 
of  this  Order.  An  announcement  of  the  regulations  selected  and  the 
reasons  for  the  agency’s  choice  should  also  be  published  in  the  Federal 
Register. 

(c)  The  Office  of  Management  and  Budget  shall  assure  the  effective  imple¬ 
mentation  of  this  Order.  By  May  1,  1980,  OMB  shall  submit  a  report 
to  the  President  on  the  effectiveness  of  the  Order  and  recommend  any 
further  steps  or  actions  necessary  to  achieve  its  purposes. 

Sec.  7.  Nothing  in  this  Executive  Order  shall  be  considered  to  supersede  existing 
statutory  obligations  governing  rulemaking.  Failure  to  comply  with  this  Order  shall 
not  be  considered  a  ground  for  judicial  review  or  other  judicial  action. 

Sec.  8.  This  Executive  Order  shall  not  apply  to  rulemaking  proceedings  in  which 
notices  of  proposed  rulemaking  were  issued  before  the  date  of  this  Order  and  which 
rvere  still  in  progress  on  that  date. 

Sec.  9.  Unless  extended,  this  Executive  Order  expires  on  June  15,  1980. 

(FR  Doc.77-33571  Filed  1 1-1 7-77  ;1 : 14  pm] 
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